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ORDER 
 

 
 

This appeal filed by the assessee is directed against the order of the CIT(A)-

16, New Delhi, dated 31st October, 2018 relating to AY 2009-10. 

 

2. Levy of penalty of Rs.1,71,212/- by the AO u/s 271(1)(c) of the IT Act 

which has been confirmed by the CIT(A) is the only issue raised by the assessee in 

the grounds of appeal. 

 

3. Facts of the case, in brief, are that the assessee is an individual and had filed 

his return of income on 29th March, 2012, declaring a loss of Rs.5,01,092/-.  A 

search and seizure  and survey operation u/s 132/133A of the IT Act was 
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conducted by the Investigation Wing in the case of the assessee along with other 

cases of the Jagat  group.  In response to the notice u/s 153A, the assessee 

submitted that the return filed earlier u/s 139(1) should be treated as return filed u/s 

153A.  The AO completed the assessment u/s 143(3)/153A determining the total 

income of the assessee at Rs.11,36,640/- wherein he made addition of 

Rs.2,40,000/- being income from salary and Rs.8,96,639/- being the income 

surrendered by the assessee.  So far as the surrender of above income is concerned, 

the AO, during the course of assessment proceedings, noted that the assessee has 

taken a loan from Money Line Credit, an NBFC company, amounting to 

Rs.1,53,00,000/- on which interest of Rs.10,76,689/- has been paid.  Although the 

net disbursement of loan to M/s Pawa Associates out of total borrowings was only 

of Rs.1,27,41,453/-, however, proportionate interest amounting to Rs.8,96,639/- 

was claimed as expenses.  The AO, therefore, asked the assessee to explain as to 

why proportionate interest should not be disallowed and added back to the total 

income of the assessee.  The assessee surrendered the above amount and offered 

the same for taxation.  The AO accordingly made an addition of the same. 

 

4. Subsequently, the AO initiated penalty proceedings u/s 271(1)(c).  Rejecting 

the various explanations given by the assessee and distinguishing the various 

decisions cited before him, the AO levied penalty of Rs.1,79,212/- being 100% of 

the tax sought to be evaded.   
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5. In appeal, the ld.CIT(A) confirmed the penalty so levied by the AO. 

 

6. Aggrieved with such order of the CIT(A), the assessee is in appeal before 

the Tribunal. 

 

7. The ld. Counsel for the assessee, referring to page 13 of the paper book, 

drew the attention of the notice issued u/s 274 r.w. section 271(1)(c) of the Act 

dated 6th March, 2017 and submitted that the inappropriate words have not been 

struck off and, therefore, it is not discernible as to under which limb of the 

provisions the AO has initiated penalty proceedings u/s 271(1)(c) of the Act.  

Referring to the notice u/s 274 r.w. section 271(1)(c) dated 28th March, 2013, the 

ld. Counsel for the assessee drew the attention of the Bench to the first notice 

issued by the AO for levy of penalty wherein also the inappropriate words were not 

struck off.  Referring to the copy of the assessment order, the ld. Counsel 

submitted that the AO, after making the addition of Rs.8,96,639/- has, while 

recording his satisfaction, has mentioned that “satisfaction is hereby recorded that 

the assessee has concealed the particulars of income or has furnished inaccurate 

particulars of income.” He accordingly submitted that both at the time of recording 

his satisfaction as well as at the time of issuing penalty notice, the AO was not sure 

as to under which limb, he is initiating the penalty proceedings i.e., for 

concealment of particulars of income or for furnishing of inaccurate particulars.  

Referring to the decision of the Hon’ble Karnataka High Court in the case of CIT 

vs. Manjunatha Cotton and Ginning Factory, reported in 359 ITR 565, he 
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submitted that the Hon’ble Karnataka High Court has held that notice u/s 274 of 

the Act should specifically state the grounds mentioned in notice u/s 271(1)(c) i.e., 

whether it is for concealment of income or for furnishing of inaccurate particulars 

of income.  Sending printed format where all the grounds mentioned in section 271 

are mentioned would not satisfy the requirements of law, the assessee should know 

the grounds which he has to mention specifically, otherwise, the principles of 

natural justice are offended.  On the basis of such proceedings, no penalty could be 

imposed on the assessee. 

 

8. He submitted that the above decision of the Hon’ble Karnataka High Court 

was challenged by the Revenue and the Hon’ble Supreme Court has dismissed the 

SLP filed by the Revenue.  He submitted that similar view has been held by the 

Hon’ble Karnataka High Court in the case of SSA Emerald Meadows  and the SLP 

filed by the Revenue was also dismissed by the Hon’ble Supreme Court.  Referring 

to the decision of the Hon’ble Gujarat High Court in the case of New Sorathia 

Engineering Co. vs. CIT, reported in 282 ITR 642, he submitted that the Hon’ble 

High Court has held that the order of penalty must clearly state whether it is for 

concealment  or for furnishing inappropriate particulars. Order stating penalty for 

one of the offences was not valid.  The Hon’ble Court has held that it is incumbent 

upon the AO to state whether penalty was being levied  for concealment of 

particulars of income by the assessee or whether any inaccurate particulars of 

income has been furnished by the assessee.  Referring to various other decisions, 
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he submitted that under identical circumstances when the inappropriate words in 

penalty notice are not struck off, the coordinate Benches have held that the penalty 

proceedings initiated by the AO are not in accordance with the law and 

accordingly, they have been quashed.  He accordingly submitted that since the AO, 

in the instant case, has not specified under which limb of the provisions of section 

271(1)(c) penalty proceedings are initiated, therefore, such notice being not in 

accordance with the law, the penalty levied by the AO and sustained by the CIT(A) 

should be cancelled.   

 

8.1 So far as the merit of the case is concerned, the ld. Counsel submitted that 

the assessee has given all details and there is no concealment at all.  He submitted 

that had the assessee claimed the interest in the hands of M/s Pawa Associates, i.e., 

the partnership firm, then, the profit of the firm would have come down and the 

assessee being a partner, his tax liability would also have been reduced and, thus, 

by wrongly not claiming the interest in the hands of the partnership firm the 

assessee has, in fact, suffered higher taxation and there is no loss to the Revenue.  

Further, all particulars are given and the assessee, under bona fide belief and 

without any mala fide intention has claimed the interest expenditure in his 

individual hand.  Therefore, penalty levied  by the AO and sustained by the CIT(A) 

is not justified.   
 

8.2. Referring to the decision of the Hon’ble Supreme Court in the case of CIT 

vs. Reliance Petroproducts Pvt. Ltd., reported in 322 ITR 158, he submitted that 
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the Hon’ble Supreme Court in the said decision has held that a mere making of the 

claim which is not sustainable in law by itself will not amount to furnishing 

inaccurate particulars regarding the income of the assessee.  Such claim made in 

the return cannot amount to the inaccurate particulars.  Relying on various other 

decisions, he submitted that the penalty levied by the AO and sustained by the 

CIT(A) should be deleted. 
 

9. The ld. DR, on the other hand, heavily relied on the order of the CIT(A).  

Referring to the order of the CIT(A), the ld. DR submitted that the ld.CIT(A) has 

clearly and categorically mentioned how the assessee has surrendered the income 

because of the detection by the AO.  Had the AO not picked up the case for 

scrutiny, the assessee would not have voluntarily come forward to surrender the 

income.  He accordingly submitted that the order of the CIT(A) being in 

accordance with the law should be upheld. 

 

10. I have heard the rival arguments made by both the sides and perused the 

record.  I find, the AO, in the instant case, levied penalty of Rs.1,79,212/- u/s 

271(1)(c) of the IT Act on account of the surrender of Rs.8,96,639/- by the 

assessee being the proportionate interest on the loan of Rs.1,27,41,453/- diverted 

by the assessee from the loan of Rs.1,53,00,000/- obtained by it to his partnership 

firm.  It is the submission of the ld. Counsel for the assessee that the penalty notice 

issued by the AO does not specify as to under which limb of the section the AO 

has initiated penalty proceedings i.e., either for concealment of income or for 
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furnishing inaccurate particulars of income. A perusal of the two notices issued by 

the AO for initiation of penalty proceedings shows that the AO has not struck off 

the inappropriate words in the said notice.  The first notice issued by the AO dated 

28th March, 2013 reads as under:- 
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From the above, it is seen that the AO has not specified under which limb of the 

provisions of section 271, he has initiated the penalty proceedings.  Similarly, the 

second notice issued by the AO dated 6th March, 2017 reads as under:- 
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11. Even here also, the AO has not specified as to under which limb of section 

271(1)(c) of the Act he has initiated the penalty proceedings.  Even the assessment 

order shows that the AO while recording satisfaction has mentioned as under:- 

“Satisfaction is hereby recorded that the assessee has concealed the 
particulars of income or has furnished inaccurate particulars of income. 
Penalty proceedings u/s 271(1)(c) is initiated on this issue, separately.” 

 

12. A perusal of the two notices as well as the assessment order clearly shows 

that the AO has not specified under which limb of the provisions of section 

271(1)(c) he has initiated the penalty proceedings. 
 

13. The Hon’ble Karnataka High Court in the case of Manjunatha Cotton and 

Ginning Factory (supra) has held that notice u/s 274 of the Act should specifically 

state the grounds mentioned under section 271(1)(c) i.e., whether it is for 

concealment of income or for furnishing of inaccurate particulars of income.  

Sending printed form where all the grounds mentioned in section 271 are 

mentioned would not satisfy the requirement of law.  The assessee should know 

the grounds which he has to meet specifically otherwise the principles of natural 

justice are offended.  On the basis of such proceedings, no penalty could be 

imposed on the assessee.  It has been held that taking up of penalty proceedings on 

one limb and finding the assessee guilty of another limb is bad in law.  

Accordingly, the order of the Tribunal deleting the penalty was upheld and the 

appeal filed by the Revenue was dismissed.  On further appeal, the SLP filed by 

the Revenue was dismissed by the Hon’ble Supreme Court.  Similar view has been 

taken in the various other decisions relied on by the ld. Counsel. 
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14. Since the AO, in the instant case, has not specified under which limb of the 

provisions of section 271(1)(c) i.e., whether for concealment of income or for 

furnishing of inaccurate particulars of income he has initiated the penalty 

proceedings, therefore, such penalty proceedings not being in accordance with the 

law, cannot be sustained.  Accordingly, the penalty levied by the AO and sustained 

by the CIT(A) is directed to be cancelled.  Since the assessee succeeds on this legal 

ground, the grounds challenging the addition on merit are not being adjudicated 

being academic in nature. 

15. In the result, the appeal filed by the assessee is allowed. 
 

Order pronounced in the open court on 10th February, 2022. 
 

          Sd/-       
                         (R.K. PANDA) 
                               ACCOUNTANT MEMBER 
Dated: 10th February, 2022. 
 

dk 
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